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JURISDICTION
The Utah Court of Appeals has jurisdiction to hear this case pursuant to Utah
Code Ann. § 78A-4-103(2)(h) (2008).
ISSUES FOR REVIEW
Appellant raises four issues in his "questions presented" but fails to include
the standard of review with supporting authority for each issue as required by Utah
R. App. P. 24(a)(5). Appellant also fails to provide citations to the record showing
that the issues were preserved in the trial court or a statement of grounds for
seeking review of an issue not preserved in the trial court as required by Utah R.
App. P. 24(a)(5)(A) and (B). Appellee restates or further addresses Appellant's
issues as follows:
Issue 1: Did the trial court correctly rule that the parties' property settlement
agreement was enforceable?
Standard of review: "Whether a contract exists between parties is a question of
law; therefore, we review the trial court's conclusion of law under a correction of
error standard." [citation omitted] Moreover, we review the trial court's findings of
fact for clear error. NexMed, Inc. v. Clealon Mann, 124 P.3d252,256 (Utah App.,
2005)
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Preservation of issue: The validity of the parties' property settlement agreement
was raised in Appellee's motion to enforce agreement (R. 551), which motion was
granted (R. 77). In its findings of fact and conclusions of law the trial court
concluded that the agreement was enforceable. (R. 118, pg. 21).
Issue 2: Appellant's second issue is not stated in his docketing statement, and was
not preserved for review.
Issue 3: Did the trial court correctly exclude testimony from certain witnesses?
Appellant's third issue is not stated in his docketing statement and was not
preserved for appeal.
Issue 4: Did the trial court correctly deny a new trial? This issue is not stated in
Appellant's docketing statement.
In her cross-appeal, Appellee presents the following issues for review:
Issue 1: Whether the trial court erred in ruling that the parties' marriage performed
in Mexico on September 28,2001 was not a legal marriage.
Standard of Review: The trial court's findings of fact arq reviewed for clear error
and its legal conclusions for correctness. Houskeeper v. State, 197 P.3d 636, 641
(Utah 2008).
1

Regarding references to the record, the court's three-vomme file includes a
number for each document filed, but not a sequential number for every page of
every document as required by Utah R. App. P. 11(b)(2)(A). Appellee will refer to
documents by the number assigned to the document in the record, and will also
provide page numbers within documents as necessary.
Appeal No..: 20081037-CA
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Preservation of issue: The trial court received evidence on this issue and in its
findings of fact and conclusions of law concluded that the September 28,2001
marriage was not valid. (R. 118, pg. 17).
Issue 2: Whether the trial court erred in ruling that the parties were not married
from the date of their ceremony in Mexico on September 28,2001, pursuant to
Utah Code Ann. §30-1-4.5.
Standard of Review: "This court reviews the trial court's interpretation of section
30-1-4.5 ... under a correctness standard." Hansen v. Hansen, 958 P.2d 931, 933
(Utah App., 1998). The trial court's findings of fact are reviewed for clear error
and its legal conclusions for correctness. Houskeeper v. State, 197 P.3d 636, 641
(Utah 2008).
Preservation of issue: The trial court heard received on this issue and in its
findings of fact and conclusions of law concluded that the parties were not married
under section 30-1-4.5. (R. 118, pg. 18).
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STATUTES. RULES. CONSTITUTIONAL PROVISIONS
Statutes:
Utah Code Ann. § 78A-4-103(2)(h) (2008)
Utah Code Ann. §30-1-4
Utah Code Ann. § 30-1-4.5
Rules:

5
18
19,25

Utah R. App. P. 11 (b)(2)(A)

6

Constitutional Provisions:
None applicable to this appeal
STATEMENT OF CASE
This appeal arises out of the dissolution of the parties' marriage. The parties
participated in a marriage ceremony on September 28, 2001 in Rosarito Beach,
Mexico performed by a Minister of the Universal Life Church, Jose M. Puig. The
parties had traveled to Mexico for the purpose of marrying. Upon their return from
Mexico, the parties began to live as husband and wife bdth in Appellant Rodney
Yanke's home in Las Vegas and in Appellee Shelley Gish's home in Ivins, Utah.
The parties lived in a mutually established marriage relationship from the date of
the ceremony in Mexico. The parties' relationship became complicated by
Yanke's erratic behavior that Gish later found to be caused by Yanke's addiction to
methamphetamines. Because of Yanke's continued addiction he became unable to
manage his affairs, lost his job of 26 years and resided unemployed with Gish.
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During the years in question the parties' purchased several homes as investment
and rental properties. Yanke's behavior continued to deteriorate. Because of her
deep love for Yanke, Gish used her best efforts to get him help with the addiction
and to manage the parties' affairs as best she could under the circumstances.
Because Yanke knew his behavior was causing problems, he prepared and signed a
general power of attorney in favor of Gish in July 2003. Yanke identified Gish as
his wife in the power of attorney.
An issue arose regarding the parties' taxes and in 2005 they were advised
that the 2001 ceremony would not be recognized as creating a legal marriage.
After carefully considering the situation the parties decided to have a marriage
performed in the state of Utah to clear up the tax issue. That ceremony took place
on December 30,2005.
Following the second marriage ceremony, Yanke's behavior forced Gish to
consider filing for divorce. She met with Yanke to discuss terms under which the
parties would remain married. The parties submitted to mediation on several
occasions in an effort to resolve their differences and to save the marriage. On
May 19,2006, the parties entered into a postnuptial agreement that outlined the
terms on which they would enter into a legal separation and continue to work on
the relationship. On the same day, they entered into a property settlement
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agreement outlining the general division of their principal assets in the event the
attempts to reconcile failed.
Yanke failed to correct his behavior and Gish ultimately filed for divorce.
At trial the trial court heard the evidence regarding the parties' property settlement
agreement and concluded that the agreement was enforceable. Yanke appeals that
ruling. Gish is willing to abide by the property settlement agreement and the
division of assets as stated therein. For personal reasons, Gish sought to have the
trial court confirm that the parties' 2001 marriage was legal. The trial court
concluded that the 2001 marriage was not legal. The trial court also concluded that
the parties' relationship from 2001 to 2005 did not satisfy the elements to establish
a common-law marriage under Utah Code Ann. section 30-1-4.5. Gish appeals
these ruling and seeks to have the 2001 marriage declared legal.
STATEMENT OF FACTS
1.

The parties participated in a marriage ceremony September 28,2001

in Rosarito Beach, Mexico, officiated by a Minister of the Universal Life Church.
The ceremony was performed by Jose M. Puig, who the parties understood worked
in an official capacityfromthe American Consulate, in Rosarito Beach, Mexico.
Mr. Puig showed the parties his license to marry and performed the ceremony. (R.
27, page 1; transcript of December 12,2007 hearing, pp. 76-79.)
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2.

The parties began from that point to live as husband and wife. (R. 27,

3.

The parties lived in a mutually established marriage relationship from

Pg- 2.)

the moment they were married. From that time forth, they assumed normal marital
roles, duties, and obligations. (R. 27, pg. 3.)
4.

The parties held themselves out as husband and wife in church, in the

community, in their work, and in everything. (Dec. 12, 2007 transcript, pg 88).
5.

The parties wore wedding rings. (Id.)

6.

The parties lived in the same home and slept in the same bed. (Id, pg.

7.

Yanke introduced Gish to people as his wife. (Id.)

8.

A member of the Church of Jesus Christ of Latter-day Saints, Gish

89.)

had her church records changed to reflect her marital status and her marital
surname of Yanke. (Dec. 12, 2007 transcript, pg. 80.)
9.

After the ceremony in Mexico Gish's LDS temple recommend was

issued in the name of Shelley Yanke.
10.

Following the ceremony in Mexico, Gish changed the name on her

insurance policies to reflect her married name. (Id., pg 81.)
11.

The parties returned from Mexico to a home Yanke owned in Las

Vegas. Many of Gish's personal items were brought to the Las Vegas home from
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her home in Ivins, Utah, and the parties began sharing the Ivins home as well. (R.
27, pg. 2.)
12.

Gish was employed in Utah and Yanke was employed in Las Vegas.

At that point in the marriage, the parties alternated residing in the Las Vegas and
Utah homes, each weekend either in Utah or Nevada. Yanke was employed by
Sprint in Las Vegas. Gish worked and cared for her four youngest children in
Ivins, Utah. Gish was employed by Credit Wise of St. George and each had
separate earnings. (R. 27, pg. 2.)
13.

The parties decided to purchase a new home in Las Vegas, located on

Falvo Avenue. While the Falvo home was being built, the first house was sold.
The sale closed in December of 2001. Gish was directly involved in the planning
and interior design of the Falvo home. However, Respondent closed on the Falvo
home in January 2002 in his own name, without Gish's knowledge. (R 27, pg. 2.)
14.

Not long after the marriage Gish began to notice erratic and

inexplicable behaviorfromYanke. In March or April of 2002, Gish was called by
Yanke's brother who reported that Yanke had suffered some kind of breakdown.
Gish went to the hospital to see Yanke and she was told by doctors that Yanke was
hospitalized due to drug abuse. Gish had no prior knowledge that Yanke was an
addict. (Dec. 12, 2007 transcript, pg. 90.)
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15.

Gish testified thatfromthat time forward Yanke behaved

irresponsibly or would just disappear for days at a time. Explaining these
circumstances Gish testified "about every three months he [Yanke] would
disappear from our home for two or three days - one time for 10 or 11 days. That
was most frightening. Then he would return in a state, for lack of a better term, of
what you would typically think of inebriation if it was alcohol, but whatever you
call it when it is drugs, many times with sores all over his face and body, with
drugs and drug paraphernalia on his person, in his belongings, in our vehicle, and
unfortunately, also women's clothing." (Dec. 12, 2007 transcript, pg. 93.)
16.

Yanke admitted using methamphetamines during this period of time.

(Transcript of March 19,2008 hearing, pg. 23.)
17.

Yanke went into outpatient rehabilitation on at least two occasions,

but he was unable to overcome the addiction. (Dec. 12,2007 transcript, pg. 93.)
18.

Yanke was fired from his employment with Sprint because of

behavior related to his drug use. (R. 27, pg. 3.)
19.

Because he had no employment at that time, Yanke wanted to make

up for his lack of monetary support to the marriage and he made arrangements that
all funds would be joined and used to create a financially easier lifestyle for his
wife and her children. (R. 27, pg. 3.)

Appeal No..: 20081037-CA

13

20.

Gish was still employed at Credit Wise until September 2003. She

was taking care of Yanke's affairs because he was undergoing help for his
substance abuse problem. (Id., pg. 4.)
21.

Gish was working toward her mortgage originator's license which she

received in 2003. (Id.)
22.

Gish also began Real Estate Coaching through AB Development in

May, 2006. (Id.)
23.

The parties began investing in real estate in 2003 and purchased the

following homes:
A.

570 North Daybreak, St. George, Utah in July of 2003. The

down payment came from cash the parties had saved and kept in a safety
deposit box.
B.

3400 Robbin Court, Santa Clara, theftiaritalresidence. Yanke

signed a gift letter and presented it to the mortgage company stating that all
down payment funds for this home were a gift to riis wife with no
requirements for repayment.
C.

832 South 375 East, Ivins, Utah, whi^h was not Gish's former

home in Ivins. A portion of the down payment funds to purchase this
property camefromYanke's separate funds, with the remainder of the down
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payment to come from Gish's loan proceeds at a later date, during a second
closing on the property.
(Id., 4-5.)
24.

Marital funds were used to pay closing costs, taxes and insurance

when due and also the repairs and additional expenses for all of the properties. By
default Gish was placed in the position of property manager of all properties for all
of the years involved, with no separate paychecks for her time or work involved.
Yanke took no responsibility for the properties. Marital assets were used also to
maintain the Falvo home which was a rental home as well. (Id.)
25.

On March 7,2003, Yanke filled out a homestead exemption form for

the Falvo home in which he identified the parties as husband and wife. The
homestead exemption was filed with the Nevada Recorder's Office. (Dec. 12,
2007 transcript, pg. 83.)
26.

On September 25, 2004, Yanke gave Gish a handwritten document

which he identified as his last will and testament. In the will, Yanke bequeathed
his property "to my wife, Shelley Lee Sybil Gish Yanke". (Dec. 12 2007
transcript, pg. 85, Ex. 10.)
27.

Also in March 2003 the parties moved completely out of the Falvo

home. Gish advertised the Falvo home as a rental because it was not occupied.
The parties interviewed prospective renters together. The rental agreements were
Appeal No..: 20081037-CA
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made out in the name of both parties as owners of the Falvo home. The parties
rented the Falvo home and they both resided in Gish's home in Ivins. (R. 27, pg.
5.)
28.

Gish later sold her original residence in Ivins, Utah, following the

parties' marriage in 2001, and the great majority of the proceeds of the sale
(approximately $60,000.00) was used to pay off debts of both parties, as well as to
do repairs and maintenance on the marital home and rentals. Gish had
approximately $20,000.00 of her own funds at the beginning of this marriage, and
also earned income every year of the marriage which was all put back into the
marital account. At no time did Gish ever take or use funds from Yanke for
personal purchases without Yanke's knowledge and permission. (Id.)
29.

Gish testified that the parties had trouble in their marriage "a great

deal of the time." (Dec. 12 2007 transcript, pg. 34.)
30.

Because of the issues created by Respondent's drug use, the parties

prepared and signed a post-nuptial agreement and a property settlement agreement
on May 19, 2006. (Id. pp. 42-46; Ex. 5.)
31.

Discussing the property settlement agreement, Gish testified "this was

part of a post nuptial agreement that [Yanke] and I did after his last disappearance
into the drug scene in May [2006] when I told him that I could not handle it
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anymore, and we were being separated until he got help or we would be divorced."
(Id., pg. 42.)
32.

Yanke was involved in creating the property settlement agreement,

and he dictated its terms. (Id.)
33.

Yanke signed the property settlement agreement and his signature was

notarized. (Id., pg. 91.)
34.

Yanke signed the agreement freely and voluntarily. (Id.)

3 5.

Yanke was not under the influence of drugs when he signed the

agreement. (Id., pg. 95.)
36.

Yanke was clear and relaxed when he signed the agreement. (Id., pg

37.

Although the parties had discussed separation, Gish still loved Yanke

96.)

and wanted to reconcile her relationship with him. The agreement was prepared to
help the parties avoid divorce and remain married. (Id, pg. 91.)
38.

Yanke promised Gish that if he was not able to overcome the

addiction, the divorce would be quick with no litigation, based on the agreement.
(Id., pg. 92.)
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SUMMARY OF ARGUMENTS
I.

The Parties' Postnuptial Agreement Was Properly Enforced.
The great weight of the evidence supports that trial court's finding that the

Agreement was valid and enforceable, and its execution wasfreefromfraud,
coercion, or material non-disclosure. Further, Yanke has failed to marshal the
evidence to challenge the trial court's findings. The trial court's factual findings
therefore should not be disturbed and the ruling of the trial court on this issue
should be affirmed.
II.

The Parties' September 28,2001 Marriage Was Legal.
Utah Code Ann. section 30-1-4 states "A marriage solemnized before a

person professing to have authority to perform marriages shall not be invalidated
for lack of authority, if consummated in the belief of the parties or either of them
that he had authority and that they have been lawfully married."
The trial court concluded that because the parties did not obtain a marriage
license to be married in Mexico, the marriage in Mexico could not have been
validly solemnized (R. 118, pg. 18.) The trial court dismissed Gish's argument
that her good faith belief in the validity of the Mexico marriage made it legally
binding under section 30-1-5. Gish testified that it was her understanding and
belief that the marriage ceremony preformed in Mexico was legally binding.
Appeal No..: 20081037-CA
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Specifically, Gish testified at length regarding the preparations she went to prior
the trip to Mexico in anticipation of the wedding. She also testified regarding the
changes she made in her life following the wedding, all reflecting her belief the
marriage in Mexico was legal. Because she had a reasonable and good faith belief
that the Mexico marriage was legally valid, it is legal and binding under section
30-1-5.
III.

The Parties Relationship Was a Common Law Marriage
The State of Utah recognizes common law marriages. The statute

which governs their construction is Utah Code Ann. section 30-1-4.5, which states
as follows:
Validity of marriage not solemnized.
(1) A marriage which is not solemnized according to this chapter
shall be legal and valid if a court or administrative order
establishes that it arises out of a contract between a man and a
woman who:
(a) are of legal age and capable of giving consent;
(b) are legally capable of entering a solemnized marriage under
the provisions of this chapter;
(c) have cohabitated;
(d) mutually assume marital rights, duties, and obligations; and
(e) who hold themselves out as and have acquired a uniform
and general reputation as husband and wife.
Utah Code Ann. §30-1-4.5.
In its conclusions of law the trial court concluded that the parties satisfied all
of the requirements of the statue except subsection 1(e). The trial court stated
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"Although they did generally hold themselves out as husband and wife, and
acquired a general reputation as such among their family members, friends, church
and work associates, they also each, in different circumstances where they deemed
it convenient, held themselves out as unmarried." (R. 188, pg. 19.) The trial court
then cited five specific instances in which the parties individually held themselves
out as unmarried. The trial court then reasoned that "although the parties held
themselves out as, and acquired a general reputation as, a married couple, they did
not always so hold themselves out, and did not have a uniform reputation as such,
as required by the plain language of the statue." (Id.) The trial court correctly
noted that there is no controlling Utah precedent on the meaning of the "uniform
reputation" element of the statute.
The trial court erred in its analysis and its application of subsection 1(e) to
the facts of this case. The uniform reputation element is not defeated if the parties
represent in certain settings that they are not married, as was the case here. Rather,
the issue is whether by so representing their marital status in those five specific
settings the parties failed to obtain a uniform reputation as husband and wife.
Reputation is defined as "overall quality or character as seen or judged by people
in general." Webster's New Collegiate Dictionary. The trial court erred in
concluding that the parties' reputation as husband and wife was not uniform
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because they had made the representations regarding their marital status noted
above.
ARGUMENT
I.

The Parties' Postnuptial Agreement Was Properly Enforced.
Postnuptial agreements are enforceable in Utah. In D'Aston v. D'Aston 808

P.2d 111, (Utah App. 1990), the Utah Court of Appeals held as follows:
In Utah, prenuptial agreements are enforceable as long as there
is no fraud, coercion or material nondisclosure, [footnote
omitted] Utah's courts have not yet considered the
enforceability of postnuptial agreements not in contemplation
of divorce. However, other jurisdictions review postnuptial
property agreements under the same standards as those applied
to prenuptial agreements, [footnote omitted]
We agree with the majority of our neighboring jurisdictions and
thus hold that a postnuptial agreement is enforceable in Utah
absent fraud, coercion, or material nondisclosure.
D'Aston v. DAston, 808 P.2d 111,112 -113 (Utah App. 1990).
The evidence presented at trial is undisputed that the parties entered into the
postnuptial agreement and property settlement agreement (the Agreement) on May
19,2006. However, the parties' accounts of the circumstances under which they
entered into the Agreement differ greatly.
Gish testified that the parties prepared the Agreement based on a letter that
Yanke had provided to her, and that they modified the Agreement until Yanke was
fully satisfied with it. Gish further testified that both she and Yanke signed the
Appeal No..: 20081037-CA
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Agreement freely and voluntarily and that Yanke was not under any duress or
coercion in signing the Agreement. Gish further testified that at the time Yanke
signed the Agreement that he was "clear and relaxed", that he was not under the
influence of drugs, and was in a happy mood and was flirting with a woman at the
bank where the Agreement was signed.
In contrast, Yanke testified that Gish approached him with the Agreement
and demanded that he sign it or she would not permit him back in to the parties'
home and that she would divorce him immediately if he did not sign it. Yanke
further testified that he felt he had no choice but to sign the Agreement, and he was
not advised of his right to have the Agreement reviewed by counsel. He also
testified that he thought that because of the coercive nature of Gish's demand that
he sign, that the Agreement would not be legally enforceable.
In paragraph 38 of the Court's finding of fact and conclusions of law, the
Court found that Gish's testimony regarding the executiqn of the Agreement was
credible and that Yanke's testimony was not credible. Specifically the Court found
that "the Property Settlement agreement signed on May 19,2006 was freely and
voluntarily entered into by both parties after full disclosure, and that it was entered
into after both parties had been given the opportunity to have the document
reviewed by their respective counsel of choice." (R. 118, pg. 15.)
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"Whether a contract exists between parties is a question of law; therefore,
we review the trial court's conclusion of law under a correction of error standard."
Moreover, we review the trial court's findings of fact for clear error. NexMed, Inc.
v. Clealon Mann, 124 P.3d 252, 256 (Utah App., 2005). The trial court properly
found that the Agreement was a valid contract. The trial court's findings of fact
are supported by the great weight of the evidence and should not be disturbed by
this court.
Yanke challenges the enforceability of the Agreement. However, he has
failed to marshal the evidence. In Breinholt v. Breinholt, 905 P.2d 877 (Utah App.
1995), this court reiterated the marshaling requirement:
When challenging a trial court's findings of fact, the party must
"marshal all the evidence supporting the trial court's findings
and then ... show the evidence to be legally insufficient to
support thefindings."Rudman v. Rudman, 812 P.2d 73, 79
(Utah App. 1991). If the party challenging thefindingfails to
marshal the supporting evidence, the trial court'sfindingwill
not be disturbed on appeal.
Breinholt v. Breinholt, 905 P.2d 877, 882 (Utah App. 1995)
In his brief, Yanke does not marshal the evidence., He attacks the trial
court's findings in a manner similar to way in which he has attacked Gish
throughout this case. However, to challenge thefindingsof the trial court Yanke
must first marshal the evidence support the trial courts findings. Yanke has failed
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to marshal the evidence. Therefore, the trial court'sfindingsregarding the absence
offraud,coercion or material non-disclosure cannot be disturbed on appeal.
II.

The Parties' September 28,2001 Marriage Was Legal.
In its conclusions of law (R. 118, pg. 17), the trial court concluded that the

parties September 28, 2001 marriage, performed in Mexibo, was not valid. Utah
Code Ann. section 30-1-4 states "A marriage solemnized in any other country,
state, or territory, if valid where solemnized, is valid here." Utah Code Ann.
section 30-1-5 states "A marriage solemnized before a person professing to have
authority to perform marriages shall not be invalidated for lack of authority, if
consummated in the belief of the parties or either of them that he had authority and
that they have been lawfully married."
The trial court concluded that because the parties did not obtain a marriage
license to be married in Mexico, the marriage in Mexico could not have been
validly solemnized (R. 118, pg. 18.) The trial court dismissed Gish's argument
that her good faith belief in the validity of the Mexico marriage made it legally
binding under section 30-1-5. Gish testified that it was her understanding and
belief that the marriage ceremony preformed in Mexico was legally binding.
Specifically, Gish testified at length regarding the preparations she went to prior
the trip to Mexico in anticipation of the wedding. She also testified regarding the
changes she made in her life following the wedding, all reflecting her belief the
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marriage in Mexico was legal. Because she had a reasonable and good faith belief
that the Mexico was legally valid, it is legal and binding under section 30-1-5.
III.

The Parties Relationship Was a Common Law Marriage.
The State of Utah recognizes common law marriages. The statute which

governs their construction is Utah Code Ann. section 30-1-4.5, which states as
follows:
Validity of marriage not solemnized.
(1) A marriage which is not solemnized according to this chapter
shall be legal and valid if a court or administrative order
establishes that it arises out of a contract between a man and a
woman who:
(a) are of legal age and capable of giving consent;
(b) are legally capable of entering a solemnized marriage under
the provisions of this chapter;
(c) have cohabitated;
(d) mutually assume marital rights, duties, and obligations; and
(e) who hold themselves out as and have acquired a uniform
and general reputation as husband and wife.
Utah Code Ann. § 30-1-4.5.
In its conclusions of law the trial court concluded that the parties satisfied all
of the requirements of the statue except subsection 1(e). The stated "Although
they did generally hold themselves out as husband and wife, and acquired a general
reputation as such among their family members, friends, church and work
associates, they also each, in different circumstances where they deemed it
convenient, held themselves out as unmarried." (R. 188, pg. 19.) The trial court
then cited five specific instances in which the parties individually held themselves
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out as unmarried. The trial court noted that Yanke held himself out as unmarried
in order to qualify for a loan to purchase the Falvo home in January 2002 and again
held himself out as unmarried in order to obtain a greater tax refund in years 20022004. Gish held herself out as single when obtaining a home equity line of credit
in April 2002, when making the down payment on the Robbin Court home in
August 2003, and when quitclaiming property to her son in May 2005. (Id., pg.
20.) The trial court then reasoned that "although the parties held themselves out
as, and acquired a general reputation as, a married couple, they did not always so
hold themselves out, and did not have a uniform reputation as such, as required by
the plain language of the statue." (Id.) The trial court correctly noted that there is
no controlling Utah precedent on the meaning of the "uniform reputation" element
of the statute.
The trial court erred in its analysis and its application of subsection 1(e) to
the facts of this case. The uniform reputation element is not defeated if the parties
represent in certain settings that they are not married, as Was the case here. Rather,
the issue is whether by so representing their marital status in those five specific
settings the parties failed to obtain a uniform reputation as husband and wife.
Reputation is defined as "overall quality or character as Seen or judged by people
in general." Webster's New Collegiate Dictionary. The trial court erred in
concluding that the parties' reputation as husband and w|fe was not uniform
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because they had made the representations regarding their marital status noted
above.
The over whelming and undisputed evidence offered at trial was that the
parties had in fact acquired a uniform reputation as husband and wife, which,
assuming the other elements of the statute are satisfied as the trial court concluded,
is all that is required to qualify for common law marital status. The evidence
regarding the parties' reputation included:
• The parties participated in a marriage ceremony September 28, 2001 in
Rosarito Beach, Mexico.
• The ceremony was performed by Jose M. Puig, who the parties
understood worked in an official capacity from the American Consulate,
in Rosarito Beach, Mexico. Mr. Puig showed the parties his license to
marry and performed the ceremony. (R. 27, page 1; transcript of
December 12,2007 hearing, pp. 76-79.)
• The parties began from that point to live as husband and wife. (R. 27, pg.
2.)
• The parties lived in a mutually established marriage relationship from the
moment they were married. From that time forth, they assumed normal
marital roles, duties, and obligations. (R. 27, pg. 3.)
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• The parties held themselves out as husband and wife in church, in the
community, in their work, and in everything. (Dec. 12, 2007 transcript,
pg 88).
• The parties wore wedding rings. (Id.)
• The parties lived in the same home and slept in the same bed. (Id, pg.
89.)
• Yanke introduced Gish to people as his wife. (Id.)
• A member of the Church of Jesus Christ of Latter-day Saints, Gish had
her church records changed to reflect her marital status and her marital
surname of Yanke. (Dec. 12, 2007 transcript, pg. 80.)
• After the ceremony in Mexico Gish's LDS temple recommend was
issued in the name of Shelley Yanke.
• Following the ceremony in Mexico, Gish changed the name on her
insurance policies to reflect her married name. (Id., pg 81.)
• The parties returned from Mexico to a home Yanke owned in Las Vegas.
Many of Gish's personal items were brought to the Las Vegas home from
her home in Ivins, Utah, and the parties began sharing the Ivins home as
well. (R. 27, pg. 2.)
• On March 7,2003, Yanke filled out a homestead exemption form for the
Falvo home in which he identified the parties as husband and wife. The
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homestead exemption was filed with the Nevada Recorder's Office.
(Dec. 12, 2007 transcript, pg. 83.)
• On September 25,2004, Yanke gave Gish a handwritten document which
he identified as his last will and testament. In the will, Yanke bequeathed
his property "to my wife, Shelley Lee Sybil Gish Yanke". (Dec. 12 2007
transcript, pg. 85, Ex. 10.)
The parties acted in all ways as if they were married and acquired a general and
uniform reputation as husband and wife. There was no evidence presented to
support the trial court's conclusion that the parties' reputation as husband and wife
was not uniform.
To summarize, the parties, on September 28, 2001, during the marriage
ceremony performed by Jose M. Puig, entered into contract, each promising to
perform certain things for the other in exchange for the same promise from the
other. At the time both were of legal age and capable of giving consent, and were
legally capable of entering a solemnized marriage. Gish and Yanke mutually
assumed marital rights, duties, and obligations. They held themselves out as and
had acquired a uniform and general reputation as husband and wife. The trial
court's conclusion that the parties' relationship does not qualify as a common law
marriage should be reversed.
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ORAL ARGUMENT: PUBLICATION OF OPINION
Appellee does not request oral argument or a published opinion.
CONCLUSION
For the reasons stated in her brief, Appellee requests that this court affirm
that the parties' property settlement agreement is valid and enforceable. Appellee
also requests that this court reverse the trial court's ruling that the parties'
September 28, 2001 marriage was not a legal marriage.
DATED this g^day of March, 2010
BRINDLEY SULLRfAN

Brent M. Brindleyj
(
Attorneys for Petitioner and Appellee
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